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No. 593a

IN THE

(Hxxtmt (Enurt of Apppala

FOR THE NINTH CIRCUIT

UNITED STATES OF A^IERICA,
Appellant,

vs.

UNION GAP IRRIGATION DIS-
TRICT, a corporation,

Appellee,

APPELLANT'S BRIEF

Upon Appeal from the United States District Court
for the Eastern District of Washington

Southern Division

STATEMENT OF THE CASE

This suit was brought by the United States for

the purpose of enjoining the Union Gap Irrigation

District, hereinafter referred to as the defendant,

from diverting water from the Yakima River in

excess of the amount specified in a limiting agree-

ment entered into on the 25th day of November,



1905, between the Government and the Fowler

Ditch Company, the predecessor in interest of the

defendant. After the trial the court entered a de-

cree enjoining the defendant from diverting water

in excess of the amount specified, but the court

added to the decree an exception "that, until such

time as the question shall be adjudicated between

the United States and the successors in interest of

0. Z. Cheney and Martha Cheney, husband and

wife, the defendant may divert from the said Yaki-

ma River not exceeding 100 inches of water to l)e

taken from defendant's ditch * * *" (Tr. p. 71).

This appeal is from that ])art of the decree con-

taining that exception, and the question before this

Court is whether the decree is erroneous in that

respect.

The facts in this case are somewdiat complicated

and difficult to understand; and for that reason, in

order that the court may understand the manner in

which the question arises, we deem it necessary to

make a fairly complete statement of the case.

It appears that prior to and on the 15tli day of

September, 1886, C. Z. Cheney and Martha Cheney

were the owners of the N. W. ^ of Section 35,

Township 13 N., Range 19, E. W. M., lying in the

county of Yakima. This land lies at a distance of

ajjproximately four miles from the Yakima River.

At the same time C. V. Fowler and Anamila Fowler

were the owners of a right of way for an irrigation



ditch which ran from the Yakima River and over

and across the Cheney land, and the Fowlers were

then diverting water from the Yakima River for

irrigation purposes by means of a ditch on their

right of way.
*

On the 15th day of September, 1886, the Fowlers

(^onveyed and agreed to deliver to the Cheneys

annually from their ditch a quantity of water, the

water to be taken from the ditch at a point on the

Cheney land and to be used for the irrigation of

their land. This conveyance was by what has been

referred to in the case as the Fowler Water Deed.

Omitting the formal parts, this deed is as follows:

"This indenture, made this 15th day of Sep-
tember, A. D. 1886, between C. V. Fowler and
Anamila Fowler, * * * parties of the first

part and C. Z. Cheney and Martha Cheney
* * * parties of the second part.

WITNESSETH: That the said parties of

the first part for and in consideration of the

sum of $200.00 to them in hand paid, the re-

ceipt whereof is hereby acknowledged, does by
these presents, grant, bargain, sell, convey and
confirm unto the said parties of the second part

and to their heirs and assigns forever, the fol-

lowing described property, to-wit: One hun-
dj-ed inches of water to be taken at any point

on the N. W. % of Section 35, T. 13 N., R. 19

E. W. M,, where a certain ditch known as the

Last Chance ditch flows, to be designated by
the parties of the second part, said water to be

measured as follows, to be taken from said

ditch on the grade of one-twelfth (1-12) of an
inch to the rod, through a flume or box that is



ten inches wide and ten inches deep, to flow

from said ditch a steady flow of water continu-

ously to the full capacity of said box or flume

during the crop irrigation season of each and
every year, unavoidable breakage and repairs

excepted. This shall be the description of one

hundred inches of water as intended by the

parties hereto.

It is expressly reserved to the parties of

the first part that the water herein conveyed
shall be and is assessable for the proportion of

the repairs and expenses of maintaining and
operating said ditch from and after the first

day of March, 1887, said assessment shall be as

to the water herein conveyed is to the whole
amount of water carried in said ditch.

The parties of the first part expressly re-

serve the right to demand such assessment, and
upon due unpayment thereof shall not l)e li-

able for failure to deliver the water herein

conveyed." (Tr. pp. 40, 41.)

After the execution of this instrument, the Fowl-

ers delivered water to the Cheneys in conformity

with its terms until the organization of the Fowler

Ditch Company in about the year 1888 or 1889.

After its organization the Fowler Ditch Company

succeeded to all the rights and obligations of C. Z.

Fowler and Anamila Fowler in relation to the

water and right-of-way. The Fowlers, and other

people who had had dealings with the Fowlers, con-

veyed their respective rights to the corporation

and took stock in the corporation in lieu thereof.

The Cheneys, it appears, purchased fifty shares of

stock of the corporation; and by virtue of their



ownership of this stock, they became entitled to

receive water from the Ditch Company for the irri-

gation of lands other than the land described in

the water deed. It appears, however, that the

Cheneys declined to take stock for the right which

they had acquired by virtue of the water deed, and

insisted upon maintaining this right independently

of their rights as stockholders. The Cheneys there-

fore, became entitled to receive water from the

Fowler Ditch Company by virtue of two separate

rights: First, hy virtue of their right acquired by

the water deed, this water to be used for the irri-

gation of the land described in the water deed; and,

second, by virtue of their right as stockholders,

that water to l)e used for the irrigation of lands

other than those described in the water deed.

The Fowler Ditch Company recognized these

two rights and delivered water to the Cheney's pur-

suant to both rights ; and at the time of the making

of the agreement hereinafter referred to, the Fowl-

er Ditch Company was delivering water to the

Cheneys by virtue of the right acquired by the

water deed as well as by virtue of their right as

stockholders.

It appears that in about the year 1905, all of

the low w^ater flow of the Yakima River and its

tributaries had been appropriated and was then

being diverted by the various canals within the

Yakima watershed; and that in order to irrigate

additional lands, it was necessary to store the sur-



plus waters of the flood season. The Reclamation

Service of the United States had been requested

to investigate the water resources of the Yakima

watershed with a view to the further development

and increase of irrigation therein, under the pro-

visions of the Act of Congress approved June 17,

1902, known as the Reclamation Act.

The Government, however, was unwilling to un-

dertake the construction of storage works for the

jDurpose of impounding the surplus water of the

winter months and distributing it during the irri-

gation season, unless the quantity of Avater to which

each then user was entitled, should be first definitely

ascertained and agreed to. It was, therefore, neces-

sary to know the amount of the natural flow of the

river and to determine and specify just what pro-

portion each appropriator had a right to divert.

The Government, therefore, sought and obtained

from each appropriator an agreement, (^ommonly

known as limiting agreement and differing only as

to the quantity of water specified, whereby each ap-

propriator agreed to limit its diversions to a speci-

fied amount. On the 25th day of November, 1905,

the Fowler Ditch Company, the successor in inter-

est of the Fowlers, entered into such an agreement

with the Government, by the terms of which the

Company agreed to limit its right of appropriation

and diversion. That agreement is in joart as fol-

lows :



"WHEREAS, the Reclamation Service of

the United States has been requested to inves-

tigate the water resources of the Yakima water-

shed with a view to the further development
and increase of irrigation therein, under the

provisions of the Act of Congress approved
June 17, 1902 (32 Stat. 388) known as the Re-
clamation Act, and

WHEREAS, the officers of the Reclamation
Service in a preliminary investigation have
found that all the low water flow of the Yakima
River and its tributaries has been appropriated
and is now being diverted hy the various canals

within said watershed and that in order to ir-

rigate additional lands within said watershed
it will be necessary to store the surplus waters
of the flood season, and

WHEREAS, no irrigation project to be un-
dertaken by the United States within the said

watershed can be recommended as feasible un-
less the quantity of water to which each present
user from the Yakima River and its tributaries

is entitled be first definitely ascertained and
agreed to, and

WHEREAS, the undersigned claim certain

(luantities of water from the Yakima River
and its tributaries and are willing to limit

their claim to the said waters to the quantities

of water designated in the following schedules:

SCHEDULE

Cuhic Feet per Second
April to August

Inclusive September October

23 16 12



8

NOW, THEREFORE in order to avoid ex-

expensive litigation, to encourage the storage
of water in the Yakima watershed and to se-

cure the indirect l3enefits derived from further
irrigation through Federal enterprise, each
subscribed to this agreement or to a copy there-

of, ditfering only as to the quantities of water
specified, agrees to limit and hereby does

limit its respective rights of appropriation
from said Yakima River and its tributaries to

the above specified amounts; provided, that

it is hereby understood and agreed that the

limitation of water rights as herein specified

is made as a compromise in order to secure

the benefits above referred to, * * *"

For convenience we shall refer to the amount of

water specified in this agreement as 23 cubic feet.

The amount of water to which defendant is en-

titled has been increased by sulisequent contracts,

to which reference will later be made herein; but

for our present i)urpose, it will not be necessary

to note that fact, l)ecause the parties are in agree-

ment as to the amount of water to whicli defendant

is entitled under the limiting agreement. ^Phe con-

troversy relates to water over and above, or in ad-

dition to the amount specified in the limiting agree-

ment, that is, in addition to the 23 cu])ic feet speci-

fied in the agreement and subsequent additions.

The Government has availed itself of the act of

the Legislature of the State of Washington, ap-

proved March 4, 1905 (Laws of 1905, p. 180),

granting to the United States the right of exercis-

ing the power of eminent domain in acquiring



lands, water and other property rights for irriga-

tion works; and, as authorized by that act, on the

10th day of May, 1905, the Government filed a no-

tice of the withdrawal of the then unappropriated

waters of the Yakima River and its tributaries, and

this withdrawal has l)een maintained to the present

time (Tr. pp. 3 and 51) ; and in pursuance of the

Act of Congress, and in reliance upon the limiting

agreements entered into with the water users as

above stated, the Government has surveyed, located

and constructed at a cost of more than seventeen

million dollars, and now has in active operation, ex-

tensive irrigation works for the storage, diversion

and distribution of waters for the reclamation of

arid and semi-arid lands. (Tr. pp. 7 and 53.)

As we have already stated, at the time of the

making of this agreement, the Fowler Ditch Com-

pany was delivering water to the Cheneys, by

means of its canal or ditch, both by virtue of their

rights under the water deed and as stockholders,

and it continued to deliver such water until it was

succeeded by the Union Gap Irrigation Company,

the i^redecessor in interest of the defendant. The

Union Gap Irrigation Company succeeded to all

the rights and obligations of the Fowlers and the

Fowler Ditch Company in relation to the water and

the irrigation system ; and that Company continued

to deliver water to the Cheneys both by virtue of

their rights under the water deed and as stock-

holders.
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The Union Gap Irrigation District, defendant

herein, was later organized, and it succeeded to

all the rights and obligations of the Union Gap

Irrigation Company; and it also continued to de-

liver water to the Cheney's by virtue of both rights,

and the water so delivered to the Cheney's was at

all times part of the water specified in the limiting

agreement, that is, part of the 23 cubic feet. At

all times until the year 1928, the defendant and

its jDredecessors in interest have kept their diver-

sions within the amount specified in the limiting

agreement. (Tr. pp. 74 to 83.)

In 1928, however, the defendant diverted water

greatly in excess of the amount specified in the

limiting agreement; and, when called upon to re-

duce its diversions to the proper amount as had

been done in previous years, defendant refused to

do so, and then for the first time gave as the reason

for its refusal that it was obligated to deliver water

to the Cheneys by virtue of the water deed, and

then claimed for the first time that it was entitled

to divert 2i/> feet in addition to the amount speci-

fied in the limiting agreement for the purpose of

supplying the water to the Cheneys by virtue of

the water deed.

Suit was then brought for the purpose of en-

joining defendant from diverting any water in ex-

cess of the amount specified in the agreement. We
deem it unnecessary to go into detail as to the alle-

gations of the bill of comi)laint or the answer, for
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the reason that all the material allegations of the

complaint are admitted by the answer, except as

to the alleged right of the Cheneys under the water

deed, and the parties are agreed as to the amount

of water that the defendant is entitled to divert

under the limiting agreement. We are concerned

only with the excess diversions.

The position or contention of the defendant as

disclosed by the answer is set forth in paragraph

nine of the answer. In that paragraph, after set-

ting forth the amount of water to which it is en-

titled (which is the same as alleged by the Govern-

ment and as set forth in the decree (Tr. pp. 55 and

71), the defendant alleges as follows:

''That in addition to the foregoing schedule

this answering defendant says that it is obli-

gated to Fred Cheney and Nellie Cheney to

divert from the Yakima River 2^2 second feet

of water during irrigation season, and there-

fore is entitled to such diversion by reason of

a contract and stipulation entered into by this

defendant with the said Fred Cheney and
Nellie Cheney, copy of which is hereto at-

tached and marked Exhibit "A" of this an-

^^^YQY * * *
;
provided the said Fred Cheney

and Nellie Cheney are entitled to said water in

addition to any interest they might have in

water in the Yakima River by reason of their

being stockholders in the Fowler Ditch Com-
pany, and should such additional amount found
to be not controlled or aifected by any limiting

agreement and until this defendant is enjoined

by the complainant from furnishing said addi-

tional water." (Tr. p. 54.)
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The contract referred to in the a])ove quoted

matter has reference to the water deed. The stipu-

lation referred to is an exhibit attached to the an-

swer and will be considered in the brief proper in

connection with the discussion of the issues as

raised by the pleadings.

The position taken ])y the defendant at the time

of the trial was somewhat different from its posi-

tion as disclosed by the pleadings; and in order

that the Court may fully understand the manner

in which the question arises, we deem it necessary

to make reference to some of the proceedings that

occured at the trial with respect to the contention

of the defendant and the opinion of the court in

relation thereto. This cannot ])e done any more

concisely than by quoting portions of the record.

At the outset of the trial, concerning additional

parties to tlie suit, Mr. Wilson, counsel for de-

fendant, said:

"If your Honor please, at the beginning of

this case I want to call your Honor's attention

to what I consider the facts to be. There is not
sufficient parties defendant here to determine
the issues in this case. Briefly, it's a contro-

versy over two and one-half feet of water of

the Yakima River near the intake of the Union
Gap canal. One Cheney claims it hy reason of

a transfer in the early days * * *. I call

the Court's attention to this matter and ask
that Cheney be brought in, and also that the

Fowler Ditch Company shall be brought in,

and I believe all the i^arties should be in
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Court and the thing settled once and for all.

This thing has been annoying the Union Gap
people for years." (Tr. 72, 73.)

Follo^^ing a discussion, the Court said:

"Why didn't you bring them in if they were
necessary to the decision of the controversy?

MR. WILSOX: I thought it was the Gov-
ernment's case and they should bring them in if

they want this thing adjudicated, * * *.

COURT: I think we will proceed with the
case. If any situation develops that we can't
go forward without them, then we can proceed
with this, but I think we \W11 proceed vrith the
case at this time."

Following another discussion, the court said:

"It seems very plain to me the Court can
decide this controversy . i so far as it affects
the party before it ^\ithout in any way depriv-
ing the Cheneys of any rights they may have
against the defendant Ditch Company,—what-
ever their right.^; may be against that company
will not be affected by this law suit, and the
question of what the Government's rights are
acrainst the defendant company cannot be af-
fected by any rights the Cheneys may have
against the Companv—we will proceed to trv
the case." (Tr. p. 730

At the close of the Government's case, as part of

the defense, defendant offered in evidence the min-

utes of a meeting of the stockholders of the Fowler

Ditch Company, held on the 12th day of March,

1904, for the purj^ose of showing that at that time

the Cheneys claimed an independent water right as
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against the Fowler Ditch Company. The Govern-

ment objected to the admission of this evidence on

the grounds, first, that it was not the defense

pleaded; and, second, that it was immaterial what

the Cheneys then claimed. (Tr. pp. 84 and 85.) The

following then took place

:

"COURT: It isn't clear to me how the

Cheney rights are involved here—supi30sing

he has some independent rights here, how can

your company avail itself of it?

MR. WILSON: If the water belongs to

Cheney then no injunction should lie against

us and we are under contract to deliver two
and one-half feet of water to Cheney if he is

entitled to it.

COURT : You are also under a contract
with the government in a limiting agreement
not to exceed a certain amount of water."

A lengthy discussion then followed; and after

this discussion, the following took place:

"COURT: I understand Mr. Wilson con-

tends that Cheney had this water right inde-

pendent of any right the ditch company had
and he is entitled to take this amount of water
independent of any right they had, and all

they are doing is acting as the instrumentality
through which his water is diverted to him.
(Tr. p. 85.)

MR. FARLEY: Then Cheney isn't con-
cerned in this particular suit.

COURT : But the defendant is—they claim
to be merely conveying Cheneys water to him
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—that is, the water doesn't belong to them, they
are merely conveying it to Cheney because they
claim it belongs to him.

MR. FARLEY: But under this contract

they are limiting themselves to the amount of

water they are going to divert from the river

at the intake over here—they have a contract

to take 23 feet.

COURT : But their contention is this

amount Cheney claims isn't any portion of

that water, doesn't increase the amount they
are permitted to take, but Cheney has a right

to take some water in addition to that. The ob-

jection will be overruled." (Tr. pp. 85 and 86.)

An exception was then taken; and over the ob-

jection of the Government the minutes of the

stockholders' meeting were read in evidence. (Tr.

p. 86.) Testimony was also adduced by the de-

fendant bearing upon the alleged claim of inde-

pendence by the Cheneys. This evidence will be

considered in the brief proper in connection with

the discussion of the nature of the claim made by

the Cheneys.

At the conclusion of the trial, the court in its

oral opinion said in part as follows

:

"When we started in this case I thought per-

haps, it would be possible to determine the

rights between the United States and the

Union Gap Irrigation District without in any
way involving the rights of the Cheneys as to

the claim they might have upon the assump-
tion that the Cheney water right was one that

it had secured from the Union Gaj) Irrigation
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District—and that if the Union Gap Irriga-

tion District by its limiting contract had re-

stricted its right to take water that that would
be binding as between it and the Government,

and Cheney's remedy would be against the

Union Gap Irrigation District, but from the

testimony here it appears that there is a sub-

stantial reason to believe that isn't the situa-

tion. If the Cheney's o^vned an independent

water right wholly aside and apart from any
water rights that the Union Gap Irriga-

tion District owned, that the limiting agree-

ment entered into by the Union Gap District

wouldn't limit the Cheney rights—you could

limit the Union Gap Irrigation Distri(.'t as to

its right to take water but you, of course,

couldn't take away from the Cheneys any inde-

pendent water rights they may have had which
they didn't acquire from the Irrigation Dis-

trict.

Now, there is evidence here that tends to

show that the Cheneys had a water right which
never became a part of this Union Gap Irriga-

tion District and they enjoyed independent of

it—if that is so, of course the limiting agree-
ment of the Irrigation District cannot deprive
Cheney of his water. The mere fact that water
which Cheney is entitled to, if lie is entitled

to any, independent of any right acquired un-
der the Union Gap was carried to him tlirough

the ditch of tlie Irrigation District wouldn't
imj)ose any burden upon the Government be-

cause he is entitled to that amount of water
anyhow, and it is a minor incident of the situa-

tion as to the instrumentalitv by which he gets

it.

' It seems to me the only thing for the Court at

this stage of the proceedings, and in the absence
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of the Cheneys as parties to this suit, to do

would be to enjoin the Union Gap Irrigation

District from taking from the river any
amount of water in excess of the amount limi-

ted by their agreement except as to such

amount as might be necessary to supply the

water to the Cheneys under this claim of an
indeiDendent and prior' right on their part un-

til such time as the Government can make the

Cheneys parties to this law suit and determine
what their rights are here. It would not do for

the Court in this case to enjoin the Irrigation
Company from furnishing to the Cheneys their

water because that would be an adjudication of

the rights of the Cheneys when they are not be-

fore the Court. Now if this were a right the

Cheneys had acquired from the Irrigation

Company then I would have no hesitance in

holding the limiting agreement was binding on
tlie Chenej^s—but it seems perfectly clear that

if the Cheneys had water rights of their own
independent of any rights of the Union Gap
Irrigation District may have had, and held
them at the time this agreement was made with
the Government, they cannot be deprived of

their riglits by any agreement made by the

(/ompany. Obviously in tlie light of such a

situation as exists here I cannot determine
this controversy so as to affect the rights of

the Cheneys l^ecause they are not before me,
and they are entitled to be heard before they
have their w^ater rights affected and certainly

there is ample testimony here to justify me in

saying I can't safely determine this contro-

versy without their ]3resence here and all I can
see the Court can do is to enjoin this Company
from diverting from this river an amount of

water in excess of that stated in the limiting

agreement save such as it may convey to the

Cheney land and this amount not to exceed the
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amount stated in the Cheney deed of one hun-
dred inches, and that to be measured in the

manner stated in that deed. So far as the fifty

shares of stock in the Irrigation District owned
by the Cheneys is concerned, the Cheneys are

limited by the limiting agreement just like any
other owner of stock in the irrigation district

is limited, but they cannot be limited by this

agreement as to the 100 inches of the right ac-

quired independently of any rights acquired l^y

the irrigation district.

MR. WILSOX: We deny we are taking
more than two and one-half feet in excess of

the limiting agreement.

COURT: The only thing I can do is to hold
you strictly to the terms of your limiting agree-

ment save such water as is to be delivered to

the Cheneys—that is, the 100 inches covered
by their deed but not as to this 50 shares of

stock in the company, as to that they are lim-

ited the same as the other stockholders. If the

Cheneys have an independent water right not

obtained from the company they would not ])e

deprived of it because of the limiting agree-

ment to which they were not a party. Now,
the significant thing here is that apparently
last year when Mr. Taylor complained about
the excess diversion of water, there was no as-

sertion of any claim asserting the excess was
due to water furnished to the Cheney land,

and apparently there has been no justification

of the excess because in the most part when
these amounts have exceeded the amounts in

the limiting agreement and called to their at-

tention they have attempted to regulate the

amount * * *. Tlie terms of the injunc-

tion will be the terms of the limiting agree-

ment save such water in excess of that amount
as mav be diverted to the Chenev land in con-
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templation of their alleged prior water right

acquired independent from the Union Gap
Ditch Company." (Tr. pp. 99 to 102.)

The decree was then entered, enjoining defend-

ant from diverting from the Yakima River any

water in excess of the amount specified in the

limiting agreement, but the court inserted in the

decree the exception complained of.

ASSIGNMENT OF ERRORS

The decree of the Court is erroneous and unjust

to the appellant in that it contains the following

exception, to-wit

:

"Except that, until such time as the question
shall be adjudicated between the United States
and the successors in interest of C. Z. Cheney
and Martha Cheney, husband and wife, the de-

fendant may divert from the said Yakima
River not exceeding 100 inches of water to be
taken from defendant's ditch on a grade of

one-twelfth of an inch to the rod, through a
flume or box that is ten inches wide and ten

inches deep to flow from said ditch a steady
flow of water continuously to the full capacity
of said box or flume during the crop irrigation

season of each and every year, or a flow of

water equivalent to such measurement, the said

additional water to l)e used upon the N. W. %
of section 35 imder defendant's ditch." (Tr.

pp. 107 to 110.)

While the assignments of error specify a num-

ber of errors and are stated in different form, yet
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the foregoing present, in our ojjinion, the whole

issue before the court, and we deem it unnecessary

to here specify any more particularly.

ARGUMENT
The inclusion of the exception in the decree by

the trial court was predicated upon the assump-

tion that the Cheneys liad or claimed to have an in-

dependent water right, that is, a right that they

had acquired by appropriation directly from the

Yakima River, and that the defendant was a mere

instrument by means of which the Cheney water

was carried for them. It appears quite clearly that

the Court was led to that opinion by the discussion

that arose over the question of the admissibility in

evidence of the minutes of the meeting of the

stockholders of the Fowler Ditch Company, held

on the 12th day of March, 1904; because, prior to

that, the trial court held the view that the Govern-

ment now contends for. The Court first said

:

"It seems very plain to me the court can
decide this controversy in so far as it affects

the party before it witliout in any way de-

priving the Cheneys of any rights they may
have against tlie defendant Ditch Company

—

whatever their rights may be against that
company will not be affected by this law suit,

and the question of what the Government's
rights are against the defendant company can-
not be affected by any rights the Cheneys may
have against the Company, * * *" (Tr. jd.

73.)
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And again the Court said:

"It isn't clear to me how the Cheney rights

are involved here—supposing he has some in-

dependent rights here, how can your company
avail itself of itr' (Tr. p. 85.)

The views here expressed by the Court present

the contentions of the Government. After the

discussion, however, the Court said:

"I understand Mr. Wilson contends that

Cheney had this water right independent of

any right the ditch comj^any had and he is en-

titled to take this amount of water independent
of any right they had, and all they are doing
is acting as the instrumentality through which
his water is diverted to him.

But their contention is this amount Cheney
claims isn't any portion of that water, doesn't

increase the amount they are permitted to

take, but Cheney has a right to take some water
in addition to that. The objection will be over-

ruled." (Tr. pp. 85 and 86.)

It appears, therefore, that at that time it was the

defendant's contention that the Cheneys claim an

independent water right, that is, a right independ-

ent in the sense that the water to which the Cheneys

were entitled was no part of the 23 cubic feet speci-

fied in the limiting agreement, and that the de-

fendant was merely the instrumentality through

which the Cheney water was carried to them, and

the Court appears to have accepted and acted upon

that theorv.
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The Government, on the other hand, contends

that it was error to insert the exception in the de-

cree for the following reasons: First, that it ap-

pears that the Cheneys never had or claimed to

have an independent water right in the sense in

which defendant now contends; second, that by

their conduct defendant and its predecessors in in-

terest have showT^i that prior to the year 1928 they

had always considered the water claimed by the

Cheneys to be a part of the amount specified in

the limiting agreement; third, even if the Cheneys

did have an independent right, such right could

not be affected by a decree entered in this suit, to

which they were not parties; and, fourth, that it

was error to cast upon the Government the burden

of bringing about an adjudication of a controversy

that concerned the defendant and the Cheneys

alone. We shall consider the mattei- under tliese

heads.

I.

THE CHENEYS NEVER HAD OR CLAIMED
TO HAVE AN INDEPENDENT WATER
RIGHT IN THE SENSE IN WHICH
THE DEFENDANT CONTENDS.

That the Cheneys never had or claimed to have

an independent water right in the sense now con-

tended for by defendant appears, first, from the

pleadings; and, second, from the evidence adduced

by the defendant.
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1. The pleadings shoiv that the Cheneys do not
claim a right independent of the limiting

agreement.

At the outset we wish to direct the attention of

the Court to the issues as raised by the pleadings,

from which it will be observed that the Cheneys do

not claim a right independent of the limiting agree-

ment, and from which it will further appear that

the defendant is now setting up in the name of the

Cheneys its o^^t:i defense as against the Cheneys.

The l)ill of complaint alleges that in the year

1928 the defendant for the first time claimed the

right to divert water in addition to the amount

specified in the limiting agreement sufficient in

amount to supply to the Cheneys the water which

they claimed by virtue of the water deed. In

paragraph IX of the answer, as we have already

pointed out in the statement of the case, defendant

alleged that, in addition to the amount specified

in the schedule, defendant was obligated to the

Cheneys to divert from the Yakima River 2i/2

second feet of water, and therefore was entitled

to such diversion "by reason of a contract and stip-

ulation entered into by this defendant with the said

Fred Cheney and Nellie Cheney, * * *" (Tr.

pp. 53 and 54.) We desire now to consider the

stipulation therein referred to.

It appears that about the year 1921, the Union

Gap Irrigation District, defendant herein, brought

suit in the Superior Court of the State of Wash-
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iiigton against the Cheneys and others for the pur-

pose, among other things, of adjudicating the con-

troversy between the defendant and the Cheneys

over this water right. The pleadings in that suit

are not in the record here; but a stipulation was

entered into in that case, on the 2nd day of March,

1921, from which the contentions of the respective

parties concerning the water right appear. This is

the stipulation that is referred to in paragraph IX
of the answer and is attached to and made a part

of the answer. This stipulation casts considerable

light upon the issue in this case; and for that rea-

son, we deem it advisable to quote therefrom more

fully than ordinarily would appear proper. It is

in part as follows:

"It is hereby stii:)ulated by and between the

plaintiff. Union (xap Irrigation District, * * *

and defendants, Fred Cheney and Nellie

Cheney, * * * that the defendants are the
owners of the N. W. 14 oi section 35, Twp. 13
North, Range 19, E. W. M., * * * and that
the plaintiff is the owner of a right of way for

an irrigation ditcli over and across said prem-

It is further stipulated and agreed that on
the 15th day of Sept., 1886, C. V. Fowler and
Anamila Fowler, then being the owners of a

certain canal known as the 'Last Chance Ditch'
and later as the 'Fowler Ditch', made, executed
and delivered to C. Z. Cheney and Martha
Cheney, the predecessors in interest of the de-

fendants and then the owners of the lands now
owned liy the defendants, said conveyance be-

ing in words and figures as follows, to-wit:
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(here follows a copy of the water deed.) (Tr.

p. 64.) which conveyance was filed for record
* * * hereinafter referred to as the 'Fowler
Water Deed,' and that after the said convey-

ance was made and recorded, the said C. V.
Fowler and Ananiila Fowler conveyed what-
ever rights they had in said canal to the Fowler
Ditch C()m|)any, the predecessor in interest of

the plaintiff, and that after the date of said

Fowler Water Deed the said C. Z. Cheney and
Martha Cheney have used the water from said

ditch conveyed to them in said deed and irri-

gated the land now owned by the defendants
lying below said canal, so constructed by the

said Fowler and known as the Last Chance
Ditch and later as the Fowler Ditch, and that

from the date of said deed the said defendants,

or their predecessors in interest, have continu-

ously used the water called for in said deed up-
on the lands hereinbefore described during the

irrigation season of each year.

It is further agreed and stipulated that

there is a contention between the plaintiff and
defendants as to the nature of defendants'
water right and as to the amount of water they

are entitled to under the terms of said Fowler
Water Deed. Tlie defendants claim that they

are entitled to a water right of tivo and one-

half feet of water per second of time to he de-

livered hy the plaintiff from its ditch for the

irrigation of their said land. It is the conten-

tion of the plaintiff that it is under no duty to

furnish and deliver the defendants any water

whatsoever under the terms of said Fotvler

Water Deed, and it further contends that the

said defendants are the owners of a valid water

right in the Yakima River hy virtue of said

Fowler Water Deed and that their water right

is independent of any water right or right of
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diversion owned or claimed hy the plaintiff or

the Fowler Ditch Company, and that there

must at some time be a determination of said

question between the defendants and the U. S.

of America.

It is therefore agreed that said questions

and issues shall not be decided l)y any decree

to be entered in this case, but that pending the

final adjudication of said matters, it is agreed

that the plaintiff shall deliver to the defendants

under the terms of said Fowler Water Deed
and as complying therewith two and one-half

cubic feet of water per second of time during

the irrigation season, to be measured in ac-

cordance with the custom of the j)laintiff and
it is agreed that the maintenance charge pro-

vided for in said Fowler Water Deed shall be

due and payable on the first day of May of each

year. The defendants agree that in the event

that the plaintiff shall hereafter be prevented
from diverting said water from the Yakima
River into its canal by the U. S. of America,
or enjoined from so doing by any Court of

competent jurisdiction, that the plaintiff shall

not be liable in damages to the defendant foi-

its failure to deliver said water during the

period such injunction shall remain in force,

or during the period it shall l)e prevented from
making said delivery as aforesaid

;
provided,

however, that if it shall l)e determined that said

defendants are not entitled to the water called

for in said Fowler Water Deed in their own
right, that nothing herein contained shall be

construed to deprive the defendants of their

right to bring suit against the plaintiff and
the Fowler Ditch Company to determine the

question as to whether or not the plaintiff oi*

the Fowler Ditch Company are bound to fui*-

nish said water to the defendants out of the



27

appropriations and water belonging to them
or either of them. It is further agreed and
stipulated that the plaintiff does not hereby
admit that the defendants are entitled to any
water, or any particular quantity of water,

under the terms of said Fowler Water Deed,
and that the plaintiff shall not be estopped to

deny its liability to furnish and deliver water
to the defendants under the terms of said

Fowler Water Deed, because of the fact that

it and its predecessors in interest have hereto-

fore delivered water to the defendants in pur-
suance to the terms of said deed and said de-

fendants do hereby waive any right they may
have, or shall hereafter acquire, to claim any
water as against the plaintiff or its predeces-

sors in interest under the terms of said Fowler
Water Deed by adverse possession or adverse
use thereof.''

It appears, therefore, that by a formal state-

ment the parties, at that time, set forth their re-

spective contentions relative to this water right;

and that the Cheneys then claimed the right to re-

ceive water from the defendant by virtue of the

Fowler Water Deed wdthout any restriction what-

soever as to the source from which the water might

come. And it also appears that it was the district

that was then contending that the Cheney right

w^as independent of the limiting agreement and

was to be supplied by direct appropriation from

the Yakima River. There can be no mistaking the

language of this agreement:

"The defendants claim that they are en-

titled to a water right of two and one-half

feet of water per second of time to be delivered
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by the plaintiff from its ditch for the irriga-

tion of their said land. It is the contention of

the plaintiff that it is under no duty to fur-

nish and deliver the defendants any water
whatsoever under the terms of said Fowler
Water Deed, and it further contends that the

said defendants are the owners of a valid

water right in the Yakima River by virtue of

said Fowler Water Deed and that their water
right is independent of any water rigiit or right

of diversion owned or claimed by tlie plaintiff

or the Fowler Ditch Company, * * *"

It appears, therefore, that the Clieneys, in so

far as their contentions can be gleaned from the

pleadings, do not claim, as asserted by the defend-

ant, that the water to which they are entitled by

virtue of the water deed is independent and out-

side of the water which the defendant is receiving

by virtue of the limiting agreement. And it ap-

pears, also, affirmatively and quite conclusively

from this stipulation that this alleged claim of in-

dependence was then set up by the defendant as

its own defense against the CUieney right, that is,

that it was the defendant, and not the Cheneys,

that claimed for the Cheneys an alleged indepen-

dent water right.

We have shown that the pleadings demonstrate

that the Cheneys do not claim any such independent

right; we shall now endeavor to point out that the

evidence adduced ])y the defendant also shows that

the Chenevs never made anv such claim.
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2. TJie evidence adduced hy defendant shows that

the independence claimed hi) the Cheneys
was independence of stockownership and

not of the limiting agreement.

We have already referred, in the statement of

the case, to the fact that ever since the organiza-

tion of the Fowler Ditch Company the Cheneys

liave ])een receiving water in two separate and dis-

tinct rights: First, by virtue of their rights ac-

quired under the water deed; and, second, by vir-

tue of their right as stockholders of the Fowler

Ditch Company. After its organization in about

1889, the Fowler Ditch Comjoany succeeded to all

the rights and obligations of C. V. Fowler and

Anamila Fowler, who had by the water deed con-

tracted to deliver water to the Cheneys by virtue

of that deed. It appears, also, that the Cheneys ac-

quired tifty shares of the stock of the Fowler Ditch

Company, and that hy virtue of their rights as

stockholders, they become entitled to receive water

for the irrigation of lands other than those des-

cribed in the water deed. Their right to receive

water as stockholders has never been questioned;

the controversy has been over the water that they

claimed by virtue of the water deed. As to the

right acquired through the water deed, it appears

that the Cheneys declined to take stock for that,

and have insisted upon maintaining that right in-

dependently of their rights as stockholders; so that

it appears that the Cheneys have been receiving

water by virtue of two separate and distinct rights.
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At the trial evidence was admitted, over the ol)-

jection of the Government, for the purpose of

showing that the Cheneys were making some claim

of independence for the right acquired by the water

deed. The admission of this evidence, we believe,

was improper. No facts are alleged in the plead-

ings to show upon what facts the Cheneys were

basing their alleged claim of independence; and,

in the answer, the defendant admits that the

Cheney right constituted one of the obligations of

the defendant. It was there said that it, the de-

fendant, "is obligated to Fred Cheney and Nellie

Cheney to divert from the Yakima River 21/0

second feet of water during irrigation season, and

therefore is entitled to such diversion by reason of

a contract and stipulation entered into by this de-

fendant with the said Fred Cheney and Nellie

Cheney." (Tr. pp. 53 and 54.) The nature of the

right acquired by the Cheneys is to be determined

by reference to the water deed and the stipulation

referred to in the answer, and not by what third

persons say concerning the alleged claim of the

Cheneys. What the Cheneys or third persons say

about the alleged claim of independence cannot be

in the least material.

But however that may be, the evidence abduced

by the defendant, although mere assertions by third

parties as to what the Cheneys claim, show conclu-

sively that what the Cheneys were claiming for

their right under the water deed, was independence
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of their right as stockholders and not independence

of the limiting agreement. This appears from the

minutes of the meeting of the stockholders of the

Fowler Ditch Company, held on March 12, 1904, as

well as from the testimony of witnesses. The min-

utes of the meeting, as read in evidence are as fol-

lows :

"Mr. Snively addressed the meeting on be-

half of his client, Mr. Cheney. He said Mr.
Cheney had a right to 100 inches of water from
the Fowler Ditch by virtue of a deed from
C. V. Fowler, dated the 15th day of September,
1886 * * *. Mr. Snively contended the ditch

was owned by the Fowler Ditch Company and
Mr. Cheney as tenants in common, and said

Mr. Cheney was irrevocably opposed to the en-

largement of the ditch, both as a stockholder
and tenant in common." (Tr. p. 86.)

Mr. C. A. March, testifying on behalf of the dis-

trict, said:

"Mrs. Cheney is and has been a stockholder

in our ditch since the first issue of stock. She
owns 50 shares. I think the first issue of stock

was in '93. Stockholders have water rights

from the ditch hy virtue of their 0A\Tiership of

stock." (Tr. p. 86.)

Mr. Snively said:

"When the Fowler Ditch Company was
formed they wanted her to take stock in that

ditch, * * * in lieu of her 100 inches of

water obtained under this deed—and I was
IDresent at the stockholders' meeting and
claimed she was a tenant in common and had
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an independent right—she wouldn't do it and
she didn't, and the ditch company was organ-

ized by the other owners of water rights in

the ditch exchiding her, and she continued to

exercise that independent right at all times
since." (Tr. pp. 87, 88.)

Mr. Fred Parker said

:

"I am familiar with the controversy as to

the Cheney water—two and a half feet, in a

professional way, and I had i^ersonal knowl-
edge of a great deal of it. What I know about
it is this: Al)out 1884 or '5 two men named
Fowler, C. V. and F. A. took a ditch out of the

Yakima River which they called the 'Last

Chance' ditch. That ditch was constructed
down through and across the Cheney land. The
ditch was operated as a kind of community
ditch until about 1889. In the meantime other
settlers had become interested in the ditch.

This deed was made by Fowler to Cheney in

1886. The Articles of Incori^oration were first

prepared, as I rememlier it, in 1888, and
Fowler and the other people, excluding Cheney,
conveyed to the Fowler Ditch Company their

individual rights which they had acquired
through dealings with Fowler. Cheney stood

out, he wouldn't join in the corporation. He
wouldn't convey his title to the corporation,

and wouldn't take stock. All the others in-

terested joined the Fowler Ditch Company
and took stock for their respective interests.

Now, I have represented the Fowler Ditch
Company canal from its inception, and the 100
inches of water has always been carried sep-

arately—independent of the stock, and the

Cheneys have from time to time paid their

proportion of the expense. Now, in addition

to that 100 inches, after the Fowler Company
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was organized, the Cheneys bought 50 shares
independent of that 100 inches." (Tr. pp. 91 and
92.)

It seems clear from this testimony that the

Cheneys prior to and at the time of the organiza-

tion of the Fowler Ditch Company, were claiming

an independent water right Avhich they had ac-

quired by the water deed; but it further appears

that their claim of independence was independence,

not of the limiting agreement, but independence of

their rights as stockholders of the corporation.

This claim was made prior to the time of the mak-

ing of the limiting agreement; and, therefore,

could not have had reference to independence of

the limiting agreement.

AVhat the witnesses really said was that the right

which the Cheneys claimed by virtue of the water

deed has always been considered by the Fowler

Ditch Company and the Cheneys as separate and

distinct from the right which they had or claimed

to have by virtue of their ownership of stock of

the corporation. In other words, as Mr. Parker

said, "from its inception * - * the 100 inches

of water has always been carried separately—inde-

pendent of the stock;" and "in addition to that

100 inches, after the Fowler Company was or-

ganized, the Cheneys bought 50 shares independent

of that 100 inches."

This evidence, we submit, falls far short of sus-

taining the contention of the defendant that the
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Cheneys are the ones who are claiming a right of

appropriation from the river independent of the

limiting agreement. This evidence, when con-

sidered in connection with the stipulation, to which

we have already referred, should show quite con-

clusively that it is the defendant, and not the

Cheneys, that is asserting a claim of independence

in the name and on behalf of the Cheneys and for

the evident purpose of enlarging its o^^^l water

rights.

We have shown that the Cheneys have never

claimed an independent water right in the sense in

which the defendant now contends; we shall now

endeavor to show that the defendant and its pre-

decessors in interest have always recognized the

Cheney right as one of the o])ligations to be met by

the delivery of water from the amount specified in

the limiting agreement, that is, from a part of the

23 cubic feet.

11.

THE ACTS AND CONDUCT OF DEFENDANT
AND ITS PEEDECESSORS IN INTEREST
SHOW THAT PRIOR TO 1928 THEY HAD
ALWAYS CONSIDERED THE WATER
CLAIMED BY THE CHENEYS TO BE
A PART OF THE AMOUNT SPECI-

FIED IN THE LIMITING
AGREEMENT.

That the parties themselves, that is, the de-

fendant and its predecessors in interest, have con-
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strued the limiting agreement as including the

water delivered to the Cheneys pursuant to the

water deed, is conclusively demonstrated by their

conduct. In the first place it will be remembered

that at the time of the making of the limiting agree-

ment in 1905, the Fowler Ditch Company, was de-

livering water to the Cheneys pursuant to their

claim under the water deed as well as by virtue

of their stockownership. The Fowler Ditch Com-

pany was tilen diverting water from the Yakima

River through its canal for the purpose of meeting

this as well as all of its other obligations. When,

therefore, the Fowler Ditch Company agreed to

limit its diversions to a given amount, that is, to

23 cubic feet, it must be presumed or assumed that

tlie amount so limited by the agreement included

the water which it was then diverting and deliver-

ing to the Cheneys. There is nothing in the record

to show that it was not then so considered; and

the Fowler Ditch Company continued to deliver

water to the Cheneys in both rights until it was

succeeded by the Union Gap Irrigation Company.

That Union Gap Irrigation Company, when later

organized, succeeded to all the rights and obliga-

tions of the Fowler Ditch Company; and that Com-

pany continued to deliver water to the Cheneys

by virtue of their right under the water deed as

well as by virtue of their right as stockholders.

Furthermore, in 1906, the Union Gap Irrigation

Company entered into a further agreement with
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the Government, whereby, in consideration of the

conveyance of certain properties to the United

States, the Government agreed to deliver to the

Company additional water for irrigation iDurposes;

and in that agreement, by express terms, the Com-

pany agreed to limit its appropriations to the

amount specified in the Fowler limiting agreement,

and nothing was then said al^out any claim of right

by the Cheneys. That agreement provided, in part,

as follows:

" * * * and the first party agrees to

surrender, yield up and abandon all claim or

right to any tvaters in the Yakima Basin ex-

cept as provided in the said Foivler Ditch

agreement above referred to, limiting the

claims under the said Fowler Ditch appropria-
tion, and except as herein further provided.
In consideration whereof the party of the

second part agrees that the United States will

receive conveyance of said property, upon the

terms and conditions herein expressed, and
that in accordance with this agreement and in

addition to the quantities of water claimed and
limited in said Fowler DitcJi agreement, it will

concede, yield and surrender to the Union Gap
Irrigation Company, in per])etuity, and will

deliver into the Yakima Kiver for the use of

the Union Gap Irrigation Company, its suc-

cessors and assigns, free of storage or other

charges, certain specified quantities of water
each year for the purpose herein provided, to-

wit: during the months of April to August
both included, 28 cubic feet per second; during
the month of Septeml)er, 19 cubic feet x)er

second; during the month of October 14 cubic

feet per second; which amounts of water may
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be used for power, irrigation, domestic and
stock purposes. * * * All of the water speci-

fied in this contract shall be delivered to and
shall he diverted and measured at the intake of
said Fowler Ditch." (Tr. pp. 21 to 27, Exhibit
"B" to bill of complaint.)

The Union Gap Irrigation Company at the time

of tlie making of this agreement was delivering

water to the Cheneys in recognition of their rights

under the water deed, and the water so delivered

was included in the amount specified in the limit-

ing agreement. Would not that company have

made demand at that time for additional water, if

in fact it had then regarded the Cheney right as

independent in the sense in which the defendant

would now have the court believe? We submit that

it would.

The Union Gap Irrigation Company, from the

time it succeeded to the rights and obligations of

the Fowler Ditch Company until it was succeeded

by the defendant herein, continued to deliver water

to the Cheneys by virtue of their claim of right

under the water deed as well as by the claim of

right as stockholders of the Fowler Ditch Com-

pany; and during all of that time, the water so

delivered to the Cheneys was diverted and meas-

ured at the intake of the Fowler ditch and was a

part of the amount specified in the limiting agree-

ment. No claim was ever made by that Company

that it was entitled to divert any water in addi-
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tion to the amount specified in the limiting agree-

ment to meet its obligations to the Cheneys,

Later, again, the defendant corporation was or-

ganized and it succeeded to the rights and obliga-

tions of the Union Gap Irrigation Company. In

its answer defendant admits,

"That it is the successor in interest of the

Union Gap Irrigation Company, and exercises

ownership of the said Fowler Ditch Company
subject to the limitations and ohJigations de-

fined in complaint's Exhibits *^'A" and ''B".

"(Tr. p. 51.)

The defendant herein, after having succeeded to

the rights and obligations of the Union Gap Irriga-

tion Company, also continued to deliver water to

the Cheneys by virtue of their claim of right under

the water deed as well as by virtue of their rights

as stockholders. The defendant, also, on March

2, 1915, entered into a further agreement, with the

Government by the terms of which, pursuant to the

Act of Congress of June 17, 1902, and acts amenda-

tory thereof, knowTi as the Warren Act, defendant

acquired certain additional rights; and in that

agreement nothing was said relative to any claim

of independent right on the part of the Cheneys,

although defendant was then diverting and supply-

ing water to the Cheneys from its canal and from

its then appropriations. (See Exhibit "C" to bill

of complaint, Tr. pp. 27 to 40.)
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It appears, therefore, that at all times since

the date of the execution of the water deed in 1886

to the present time, the water claimed by the

Cheneys by virtue of the water deed has been de-

livered to them; and that at all times, since the ex-

ecution of the limiting agreement in 1905, the water

so delivered to the Cheneys has been taken from

and constituted a part of the amount specified in

the limiting agreement. It was not until the year

1928 that any claim was ever made to additional

water to supply the Cheney right.

In the year 1928, for the first time, the defendant

undertook to assert a right to divert additional

water for the purpose of supplying the Cheney

right. Prior to that time, whenever requested so

to do, the defendant reduced and kept its diver-

sions within the amount specified in the limiting

agreement. Mr. Paul Taylor, assistant engineer

of the Bureau of Reclamation, who has been in

active charge of the storage reservoirs of the Yaki-

ma Project and the distribution of water in con-

nection therewith, testified in part as follows:

"It has been my practice during many years

while in charge of the work with reference to

securing compliance with this limiting agree-

ment when the stored water has been so far

exhausted it was needed by the government,

and when the natural flow is beginning to fail,

to notify the ditch company. First, I find out

if they are over-diverting, and if they are I

notify them of that fact usually by telephone,

advising them how much they are over-divert-
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ing, and suggest that they check me up with

some disinterested party. I ask them to re-

duce their diversions to the amount to which
they are entitled. I made such a request of

the Union Gap Irrigation District in 1928, and
their answer to my request was that, in the

first place, they did not agree with the method
of measurement and they also stated this con-

troversy over the Cheney water. They did not

comply with my request in 1928 to cut their

diversion down to the amount specified in the

limiting agreement. During the summer of

1928 was the first time they referred to this

Cheney contract as their reason for refusing

to reduce their diversion to the amount speci-

fied in the limiting agreement. I made a simi-

lar request of them each year preceding 1928,
* * *. In these years (preceding 1928) they
have never refused, when requested, to cut to

the amount of the limiting agreement." (Tr.

pp. 75 and 76.)

We deem it unnecessary to make further refer-

ence to the testimony on this point, ]iecause the evi-

dence in this respect is undisputed and uncontra-

dicted.

It appears plainly, therefore, that the defendant

and its predecessors in interest have, by their acts

and conduct, for a period of more than twenty

years, construed the limiting agreement as includ-

ing the water claimed by the Cheneys by virtue of

the water deed, and that it was not until the year

1928 that the defendant ever made any claim to

additional water to supply the Cheney right.
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We shall now briefly consider the law applicable

to the proper construction of this limiting agree-

ment.

When the parties, by their own acts, have put a
practical construction upon a contract, courts

will usually adopt and enforce
such construction.

We deem it unnecessary to enter into any ex-

tended discussion of the law on this point; for it

is a familiar rule that when the parties, by their

own acts, have put a practical construction upon

the terms of a contract, courts will usually adopt

and enforce such construction.

Insurance Company i?s. Dutcher, 95 U. S.

269;

District of Columbia vs. Gallaher, 124 U. S.

505;

Toplif vs. Topliff, 122 U. S. 121

;

Metropolitan Nat. Bank vs. Benedict Co., 74
Fed. 185

;

Fojc Solid Pressed Steel Co. vs. Schoen, 11
Fed. 30.

As the court says in the case of Instirance Com-

pany vs. Dutcher, supra (95 U. S. 269, 273.) :

"The practical interpretation of an agree-

ment by a party to it is always a consideration

of great weight. The construction of a con-

tract is as much a part of it as any thing else.

There is no surer way to find out what parties

meant, than to see what they have done. Self-

interest stimulates the mind to activity, and
sharpens its perspicacity. Parties in such
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cases often claim more, but rarely less, than
they are entitled to. The probabilities are large-

ly in the direction of the former. In considering
the question before us, it is difficult to resist the

cogency of this uniform practice during the

period mentioned, as a factor in the case."

So it is in the case at liar. For the period of

more than twenty years the defendant has . ])een

supplying the Cheneys with the water that they

claimed by virtue of the water deed, and during all

of that time the water has been taken from the

amount specified in the limiting agreement. It was

not until the year 1928 that any claim was made

to additional water to supply that obligation. As

the court said in the Dutcher case, supra (95 U. S.

273) : "Parties in such cases often claim more,

but rarely less, than they are entitled to. " Had the

defendant interpreted the contract as entitling it

to additional water to supply the Cheney right, it

certainly would have claimed such additional water

prior to 1928.

This court had occasion to consider and construe

one of these limiting agreements in the case of

West Side Irrigation Companii vs. United States,

246 Fed. 212. We desire to quote briefly from the

opinion in that case for the purpose of showing the

view that this Court has taken with respect to the

purpose of these agreements. Reading at page

215, the court says

:

''The appellant (the same as defendant here-

in) was one of a large number of the users and
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appropriators of the waters of the Yakima
River who executed like contracts at the same
time, and under similar circumstances. At the

time when the Reclamation Service promul-
gated a scheme to increase largely the supply
of water of the Yakima River for irrigation

purposes, more than all the natural flow^ of the

river during the irrigation season had been
covered by appropriations. It was not the pur-

pose of the Reclamation Service to use any of

the natural flow of the river. It was the in-

tention to construct storage works for the pur-
pose of impounding the surplus water of the

winter months and distribute it during the ir-

rigation season. To do this it was necessary to

know the amount of the natural flow and to de-

termine and specify just what proportion each
appropriator had the right to use. At that time
litigation was pending between rival appro-
priators. The Reclamation Service sought to

adjust all differences and induce all appro-
priators to enter into an agreement whereby the

amount of water that each should divert from
the river should be definitely determined and
recorded. Public meetings were called for the

purpose, and the agreements were finally en-

tered into. By the terms of the contracts all

water was measured at the intakes and in

cubic feet iper second instead of in miner's
inches."

It appears, therefore, that it was the jDurpose of

the Government in making these limiting agree-

ments to ascertain the amount of the natural flow of

the river and to determine and specify just what

proportion each appropriator had the right to use.

Having ascertained that the natural flow of the

river during the irrigation season had been ap-
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propriated, and having secured from each appro-

priator an agreement specifjdng the amount of

water to which each was willing to limit his appro-

priation, in reliance upon these agreements, the

government surveyed, located and constructed at

a cost of more than seventeen million dollars, and

now has in active operation, extensive irrigation

works for the storage and distribution of waters

for the reclamation of arid and semi-arid lands.

The purpose of the agreement was clearly stated

therein; and with full knowledge of such purpose,

for more than twenty years, the defendant con-

tinued to deliver water to the Cheneys in accord-

ance \^ith the terms of the agreement, and at no

time, until the year 1928, did it ever make any

claim to additional water for the purpose of sup-

plying the Cheney right. We submit that the de-

fendant, and its predecessors in interest, have by

their acts and conduct interpreted the agreement as

including the Cheney water, and that the court

should enforce the agreement in accordance ^vit]l

the interpretation which the defendant and its pre-

decessors have placed upon it.

III.

THE CHENEYS WERE NOT NECESSARY
PARTIES EVEN IF THEY HAD AN
INDEPENDENT WATER RIGHT.

So far the argument has proceeded upon the as-

sumption that the Cheney right is not independent.



45

But even if the right were held to he independent

still the Cheneys would not be necessary parties.

This is not a suit to adjudicate priorities, but is a

suit to enjoin defendant from interfering with the

rights of the Government. The Cheneys are not

interfering, or attempting to interfere, with any

rights of the Government in any manner whatso-

ever ; and, for that reason, they w^ould not be neces-

sary parties, even if they had an indexjendent right

of appropriation.

Vineyard Land & Stock Co. vs. Twin Falls

Oakley Land & Water Co., 245 Fed. 30;

Miner d Lux vs. Rickey, 127 Fed. 573, 586;

Farmers Coop. Ditch Co. vs Riverside Irr.

Dist., 94 Pac. 761, 765. (Ida.)

Frost vs. Idalio Irr. Co., 114 Pac. 38. (Ida.)

Beck vs. Bono, 59 Wash. 479;

As the court says in the Vineyard Land (& Stock

Company case, supra (245 Fed. 30, 35.)

:

''No complaint is made that parties other

than the defendants are attempting to inter-

fere with plaintiffs' acquired water rights in

Idaho, and there can be no cause for injunction

against others than the defendants imtil at-

tempted interference is shown. If there are

any others who have rights superior to plaint-

iffs' not parties to the suit, of course their

rights cannot be precluded by the decree here-

in. They may yet assert such rights, but they

are not necessary parties to this suit, not hav-

ing attempted to assert them to the impairment

of plaintiffs' contention."
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So it is in the case at bar; the Cheneys have not

attempted to interfere with any rights of the Gov-

ernment and no injunction could issue against

them. If they have any rights independent of the

limiting agreement, they may still assert such

rights. They could not be bound by the decree in

this case. Furthermore , the Cheneys have no in-

terest in the object of the suit.

"It is stated in Calvert in his Treaties on
Parties to Suits in Equity, p. 10, as follows:

'The propriety of a person being made a party
depends upon his interest, not in the subject

matter, but in the object of the suit.'
"

Idaho Irri. Co. vs. Dill, 139 Pac. 714, 716.

We submit that the Cheneys are not necessary

parties.

IV.

IT WAS ERROR TO CAST UPON THE GOV-
ERNMENT THE BURDEN OF BRING-
ING ABOUT AN ADJUDICATION OF
A PRIVATE (CONTROVERSY BE-

TWEEN THE DEFENDANT
AND THE CHENEYS.

The exception in the decree contains the follow-

lowing

:

"Except that, until such time as the question

shall be adjudicated between the United States

and the successor in interest of C. Z Cheney
and Martha Cheney, husband and wife, the de-

fendant may divert from the said Yakima
River not exceeding 100 inches of water * * *."
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This provision casts upon the Government the

burden of bringing about an adjudication of a con-

troversy which, under the circumstances of this

case, concerns the defendant and the Cheneys only.

The court said to counsel for defendant at the trial

:

"Why didn't you l)ring them in if they were neces-

sary to the decision of the controversy?'* Why
didn't the defendant take some steps to bring them

into the case, as suggested by the court, if they

were, as now contended by defendant, the real

parties in interest and necessary parties to the

suit? Why didn't the defendant tender the defense

of the suit to the Cheneys?

This provision in the decree leaves the Govern-

ment in a somewhat helpless position. We are at a

loss to understand, under the circumstances of this

case, how the Government could proceed against

the Cheneys. This, as we have said, is an injunc-

tion suit, and the Cheneys are not attempting to

interfere with any rights of the Government. In a

proceeding against the Cheneys, it seems to us that

all that the Government could allege would be that

the Union Gap Irrigation District, defendant here-

in, asserts that they, the Cheneys, make a claim of

right to water independent of the limiting agree-

ment, and pray that they come into court and show

whether or not the claim, which the said defendant

made in their name and on their behalf, is true or

false. The Cheneys would be under no obligation
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to answer such a bill ; and in the event of their fail-

ure so to do, the court would be powerless to enter

a decree affecting their rights.

Furthermore, it can be asserted with almost ab-

solute certainty that the Cheneys would make no

such claim of independence. The stipulation to

which we have already referred shows quite con-

clusively that the Cheneys make no such claim;

and it is not reasonable to suppose, under the cir-

cumstances of this case, that they would make any

such claim, or would limit their claim to water out-

side of and in addition to the limiting agreement.

Why should they limit themselves as to the source

of the water? There is no valid reason why they

should, and there is every reason why they should

not. There is every reason to believe that the

Cheneys, if brought into court, would make no such

claim of independence.

We submit that it was error to cast upon the

Government the burden of bringing about an ad-

judication of the question.

CONCLUSION

In conclusion we might state that it seems to us

that the trial court fell into error by failing to note

the fact that the Cheney right was acquired from

the predecessors in interest of the defendant. In

its opinion the court said

:

"Now if this were a right the Cheneys had
acquired from the Irrigation Company then I
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would have no hesitaiice in holding the limiting

agreement was binding on the Cheneys—" (Tr.

p. 100.)

This statement suggests that the trial court over-

looked the fact that the Fowders, from whom the

Cheneys acquired their right under the water deed,

were the predecessors in interest of the Fowler

Ditch Company with which the limiting agreement

was made, and that at the time of the making of

the limiting agreement the Fowler Ditch Company

was diverting water from the river at the intake of

the Fowler Ditch (Tr. p. 24) for the purpose of

delivery to the Cheneys at a point about four miles

from the river in fulfillment of its obligation to the

Cheneys.

But we submit that it must appear to the Court

that the Cheneys do not have an independent water

right. The manner in which they acquired the right

negatives the idea that it could possibly be an in-

dependent appropriation from the river. Their

rights are fixed by the terms of the water deed ; and

by the terms of the deed, the Fowlers, who were at

the time diverting water from the river by means

of their ditch or canal, sold and agreed to deliver

to the Cheneys a given quantity of water to be

delivered annually upon their land at a point about

four miles from the river. The facts show clearly

that the Cheneys never did appropriate water from

the river,—they cannot be considered appropriators

in any sense of the word.
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We have shown also that the Cheneys never

claimed that their right under the water deed was

independent in that sense. The only authentic evi-

dence we have in the record as to what the Cheneys

claimed for their right is the stipulation entered in-

to in the case in the superior court of the state ; and,

from that stipulation it appears very clearly tliat

the Cheneys claim a right to receive water from

the defendant without any restriction whatsoever

as to the source of the water. It matters not to

them whether the w^ater which they receive is a

part of the 23 cubic feet or whether it is storage

water delivered by the government to the defendant

for delivery to them,—their only concern is that

they get the water.

But, we submit that it does apx)ear from that

same stipulation that it is the defendant that is as-

serting that the Cheney right is independent ; tliat

is, it appears from the stipulation that the de-

fendant is setting up in this case its own defense

against the Cheneys in the name and on behalf of

the Cheneys. It appears, therefore, that the

Cheneys never had or claimed to have any inde-

pendent water right in the sense that they claim

to be appropriators, or that as such are entitled to re-

ceive water independent of the limiting agreement.

It appears that in the early days they did make a

claim of independence for their right under the

water deed, but that was a claim of independence
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of their rights as stockholders of the Fowler Ditch

Company and not independence of the limiting

agreement.

But however this may be, we submit that it ap-

pears that the defendant and its predecessors in in-

terest have by their acts and conduct shown that

they have always, prior to 1928, recognized and

treated the Cheney right as one of the obligations

to be met by the delivery of water from the amount

specified in the limiting agreement. At the time

of the making of the limiting agreement, the

Fowler Ditch Company was delivering water to the

Cheneys by virtue of their right under the water

deed as well as by virtue of their right as stock-

holders. The Fowler Ditch Company was then ap-

|)ropriating and diverting water from the river

through its ditch for the purpose of supplying the

CJheney right, and it must be presumed that this

water was included in its then appropriations. No

mention was then made of this water as an excep-

tion; and when the Ditch Company agreed to limit

its ap]:)ropriations and diversions to 23 cubic feet,

it nuist be presumed, in the absence of anything to

show tlie contrary, that the Cheney right was one

of the obligations of the Fowler Ditch Company

and was included in the 23 cubic feet specified in the

limiting agreement. We submit that this presump-

tion becomes conclusive when we consider that the

Fowler Ditch Company and its successors in inter-
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est continued to meet that obligation by delivering

water to the Cheneys from the amount specified in

the limiting agreement.

For over twenty years the defendant itself con-

tinued to deliver water to the Cheneys by virtue of

their claim of right under the water deed, and that

not until the year 1928 did it ever make any claim

to additional water for the purpose of supplying

that right. To permit the defendant at this date to

claim additional water for the purpose of sui)ply-

ing the Cheney right, would be to permit a fraud to

be practiced upon the Government. Had the

Fowler Ditch Company disclosed to the Govern-

ment, at the time of the making of the limiting

agreement, that it was carrying water in addition

to the amoimt to which it was then willing to limit

its appropriation and diversions, for the purpose of

supplying the Cheney right, the Government would

then have been in a position either to secure from

the Cheneys a limiting agreement or to abandon the

enterprise if found to ))e not feasible. This agree-

ment was entered into between the Fowler Ditch

Company and the Government in 1905, and it was

not imtil 1928 that a claim was made to additional

water. We submit that the defendant should be es-

topped from now claiming additional water to sup-

ply the Cheney right.

The Government, in reliance upon these limiting

agreement, has undertaken the construction of

storage works for the storage and distribution of
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water at a cost of more than seventeen million

dollars, which it would not have done unless the

amount of water to which each appropriator was

entitled was first definitely ascertained and agreed

to. Now, then, assuming that the Cheneys are en-

titled to water by virtue of the water deed, the

water to supply that right must be furnished either

by the defendant from the amount specified in the

limiting agreement, or it must be furnished by the

Government by delivering storage water to the de-

fendant for delivery by it to the Cheneys at a point

on their land about four miles from the river. We
submit that the Government, under the circum-

stances of this case, cannot be expected to furnish

storage water for the purpose of enabling the de-

fendant to fulfill its obligation in that regard.

So far the argument has proceeded upon the as-

sumption that the Cheney right is not independent.

But even were we to assume that the Cheney right

was independent, even then, we submit that it was

error to include the exception in the decree. The ex-

ception was included in the decree upon the theory

that a straight injunction would deprive the

Cheneys of their w^ater right, and for that reason

that they were necessary parties to the suit. But

we submit that if the Cheneys did have an inde-

pendent right, such right could not be affected by a

decree entered in a suit to which they were not

parties; they could still assert that right against
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the Government. We submit that for this, if for

no other reason, the exception should be eliminated

from the decree.

And finally, we submit that it is error to cast

upon the Government the burden of bringing a))out

an adjudication of a controversy which, under the

circumstances of this case, clearly appears to con-

cern only the defendant and the Cheneys. If the

defendant desires to bring about an adjudication

of the question, that is one thing; to provide that

"until such time as the question shall be adjudi-

cated between the United States and the successors

in interest of C. Z. Cheney and Martha Cheney,

* * * the defendant may divert from the Yakima

River" an additional amount of water sufficient to

supply the Cheney right, is quite another thing.

This, we submit, leaves the Government in a help-

less position. The Cheneys are not in any way

interfering with the Government and there is no

way by which the Government can secure relief

against them, and it leaves the defendant in a po-

sition where it may continue indefinitely to divert

water in addition to the amount specified in the

limiting agreement. A straight injunction, as we

have said, would not deprive the Cheneys of any

right; but, on the other hand, the exception in the

decree has the effect of enlarging the rights of the

defendant.
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We submit that for the reasons herein stated the

decree should be modified by eliminating the ex-

ception therefrom.

Respectfully submitted,

ROY C. FOX,
United States Attorney,

E. J. FARLEY,
Assistant United States Attorney,

B. E. STOUTEMYER,
District Counsel for Bureau of
Reclamation.
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